
MEMORANDUM 

Date: January 14, 2019

To: Interested Parties 

From: Dyane Gogan Turner, MPH, RD/LD, IBCLC, Director, Ohio WIC Program, Office of 
Health hnprovement and Wellness, Ohio Department of Health 

Subject: Draft Amendments to Rule 3701-42 of the Ohio Administrative Code (WIC Program 
Retail Vendor Rules) 

The Ohio WIC Program has drafted amendments to the Ohio Administrative Code ("OAC") 
Rule 3701-42 based on the following; 

On July 10, 2018 Ohio WIC received notice of a USDA Departmental Final Rule change. This 

rule change requires Ohio Administrative Code 3701-42-08 to be amended to reflect the Civil 

Monetary Penalty (CMP) Inflation Adjustment for 2018. Under this final rule, maximum CMPs 

have increased to $15,041 for each violation with a maximum per investigation of $60,161. In 

accordance with §3.91(a)(2), these maximums were required to be applied to violations 

occurring after March 14, 2018. 

Please review the draft amended rule and provide any comments you may have to the 
address below by end-of-day February 14, 2019. Please include the words "WIC" in the 
subject line of all comments sent via regular mail or e-mail. ODH will review and consider the 
comments received before the rules are submitted for formal rule proposal and adoption 
proceedings. 

Thank you. 

Office of the General Counsel 
Ohio Department of Health 
246 N. High St. 
Columbus, Ohio 43215 
ODHRules@odh.ohio.gov 



*** DRAFT - NOT YET FILED ***
3701-42-08 Abuse of the WIC program; sanctions.

(A) The director shall sanction vendors that abuse the WIC program. The vendor
violations referenced in paragraphs (B) to (E) of this rule constitute abuse of the
WIC program. The director may sanction a vendor for any violation of this chapter
of the Administrative Code that does not constitute abuse. The director will provide
the vendor with a notice that violations are occurring that may lead to mandatory
sanctions under paragraph (C)(4) or (D) of this rule prior to taking action, unless
providing such notice compromises an investigation.

(B) The director shall terminate a contract and disqualify a vendor for a period of six
years if the director finds that the vendor has exchanged WIC nutrition cards or the
benefits contained on the card for cash, firearms, ammunition, explosives, or
controlled substances as defined in 21 U.S.C. 802 (in effect on January 3, 2012).

(C) The director shall terminate a contract and disqualify a vendor for a period of three
years if the director finds that the vendor has:

(1) Exchanged WIC nutrition cards or the benefits contained on the card for alcohol
or alcoholic beverages or tobacco products;

(2) Transacted WIC nutrition card benefits for a specific authorized food, which
exceeds the vendor's documented inventory of that authorized food for a
specific period of time;

(3) Failed to respond and provide the requested original documents for verification
of authorized food purchases and sales as set forth in paragraph (H) of rule
3701-42-06 of the Administrative Code; or

(4) Engaged in a pattern of any of the following:

(a) Exchanging WIC nutrition cards or the benefits contained on the card for
credit, including rain checks, or non-food items;

(b) Redeeming WIC nutrition card benefits for authorized foods not received
by the participants;

(c) Redeeming WIC nutrition card benefits for which the reported amount of
sale is more than the marked or posted prices charged to other
customers regardless of the not to exceed amount for the item(s)
purchased;

(d) Seeking reimbursement from the department for WIC nutrition card
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*** DRAFT - NOT YET FILED ***

benefits submitted through an authorized vendor while not authorized
as a vendor under rule 3701-42-03 of the Administrative Code.

(D) The director shall terminate a contract and disqualify a vendor for a period of one
year if the director finds that the vendor has engaged in a pattern of providing
unauthorized food items in exchange for benefits on the WIC nutrition card,
including charging for authorized foods provided in excess of those on the WIC
nutrition card.

(E) The director shall terminate a contract and disqualify from the WIC program a vendor
who has been disqualified from the food assistance program. The disqualification
from the WIC program shall be for the same length of time as the disqualification
from the food assistance program. The disqualification from the WIC program may
begin at a later date than the food assistance program disqualification and shall take
effect on the date the vendor receives notice of WIC disqualification. Termination
and disqualification from the WIC program under this paragraph is not subject to an
administrative or abbreviated review as set forth in rule 3701-42-09 of the
Administrative Code.

(F) The director shall terminate a contract of a vendor who has been suspended,
disqualified, withdrawn or otherwise no longer authorized by the food assistance
program. Contract termination pursuant to this paragraph is not subject to an
administrative or abbreviated review as set forth in rule 3701-42-09 of the
Administrative Code.

(G) Prior to terminating a contract and imposing disqualification of a vendor pursuant to
paragraphs (B) to (D) of this rule, the director shall consider whether the
disqualification of the vendor would result in inadequate participant access. If the
director determines that the disqualification would result in inadequate participant
access, the director shall assess a civil money penalty in lieu of the disqualification.
The amount of the civil money penalty shall be determined in accordance with
paragraph (O) of this rule.

(H) The director shall double the civil money penalty for a second sanction when a
vendor, that has been previously disqualified or assessed a civil money penalty
pursuant to paragraphs (B) to (D) of this rule, receives another sanction pursuant to
paragraphs (B) to (D) of this rule. A civil money penalty may only be doubled up to
the limits allowed under paragraph (O) of this rule.

(I) The director shall double the civil money penalty for the third and subsequent
sanctions when a vendor that has been previously assessed two or more sanctions
pursuant to paragraphs (B) to (D) of this rule and receives another sanction
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*** DRAFT - NOT YET FILED ***

pursuant to paragraphs (B) to (D) of this rule. The director shall not assess a civil
money penalty in lieu of disqualification for third and subsequent sanctions
pursuant to paragraphs (B) to (D) of this rule.

(J) Notwithstanding paragraph (B) of this rule, the director shall terminate a vendor
contract and permanently disqualify from the WIC program a vendor that has been
convicted in a court of law for trafficking in WIC nutrition cards or benefits on the
cards or selling firearms, ammunition, explosives, or controlled substances as
defined in 21 U.S.C. 802 (in effect on January 3, 2012), in exchange for WIC
nutrition cards or benefits on the cards.

(K) The director may terminate a contract and disqualify from the WIC program a vendor
whose WIC sales exceed fifty per cent of its gross food sales.

(L) The director may sanction a vendor that has committed one or more vendor violations
of this chapter that do not constitute abuse by doing either of the following:

(1) Terminating a vendor contract and disqualifying the vendor from the WIC
program for a period of not more than one year for one or more violations
resulting from a single investigation; or

(2) Assessing a civil money penalty in accordance with amount set forth in the
current effective version of 7 CFR 3.91(b)(3) (as in effect on the effective
date of this rule).of not more than ten thousand dollars against the vendor for
each violation, not to exceed forty thousand dollars for multiple violations
during an investigation.

(M) The director may terminate a contract and disqualify from the WIC program a
vendor that has been assessed a civil money penalty in the food assistance program,
as provided under 7 C.F.R. 278.6 (in effect on January 1, 2012). The length of such
disqualification shall correspond to the period for which the vendor would
otherwise have been disqualified from the food assistance program. If the director
determines that disqualification of the vendor would result in inadequate participant
access, the director shall not disqualify the vendor nor impose a civil money
penalty in lieu of disqualification.

(N) The director may choose to impose a civil money penalty in lieu of termination and
disqualification from the WIC program if the director determines that it is in the
best interest of the WIC program.

(O) The director shall use the following formula to calculate a civil money penalty
imposed in lieu of disqualification pursuant to paragraph (G) or (N) of this rule:
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*** DRAFT - NOT YET FILED ***

(1) Determine the vendor's average monthly redemptions for at least the six month
period ending with the month immediately preceding the month during which
the notice of administrative action is dated;

(2) Multiply the average monthly redemptions figure by ten percent; and

(3) Multiply the product from paragraph (O)(2) of this rule by the number of
months for which the location would have been disqualified. This is the
amount of the civil money penalty, provided that the civil money penalty; and
shall not exceed ten thousand dollars for each violation. For a violation that
warrants permanent disqualification, the amount of the civil money penalty
shall be ten thousand dollars, except for those violations listed in paragraph
(J) of this rule, where the civil money penalty shall be eleven thousand dollars
for selling fire arms, ammunition, explosives, or controlled substances in
exchange for benefits on the WIC nutrition card. When during the course of a
single investigation the director determines a vendor has committed multiple
violations, the director shall impose a civil money penalty for each violation.
The total amount of civil money penalties imposed for violations investigated
as part of a single investigation shall not exceed forty thousand dollars,
except for those violations listed in paragraph (J) of this rule, where the total
amount of civil money penalties may not exceed forty-four thousand dollars
for violations occurring during a single investigation for trafficking violations
or for selling firearms, ammunition, explosives, or controlled substances in
exchange for benefits on the WIC nutrition card.

(4) Civil money penalty amounts will not exceed the penalty amounts as set
forth in the current version of 7 CFR 3.91(b)(3) (as in effect on the effective
date of this rule).

(P) In determining the period of disqualification to impose or amount of civil money
penalty to assess a vendor pursuant to paragraph (O) of this rule, the director shall
consider at least the following factors:

(1) The vendor's compliance history;

(2) The severity or nature of the violation;

(3) The potential monetary loss to the state WIC program; and

(4) The vendor's volume of WIC business.

(Q) If a vendor does not pay, only partially pays, or fails to timely pay a civil money
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*** DRAFT - NOT YET FILED ***

penalty assessed in lieu of disqualification, the director shall terminate the contract
and disqualify the vendor for the length of the disqualification corresponding to the
violation for which the civil money penalty was assessed. The director may
withhold any current or future payments due to the vendor to offset any payment
owed by the vendor to the department.

(R) The director shall refer a vendor that is disqualified from participating in the WIC
program or assessed a civil money penalty in lieu of disqualification from the WIC
program to FNS for possible disqualification from participation in the food
assistance program. The director shall refer a vendor that abuses the WIC program
to federal, state, or local authorities for criminal prosecution under applicable
statutes, where appropriate.

(S) The director shall not accept a vendor's voluntary withdrawal or non-renewal of the
contract as an alternative to disqualification when the director is required or has
started the process to disqualify the vendor pursuant to this rule. Even if the vendor
attempts to voluntarily withdraw or does not renew the contract in lieu of
disqualification the director shall enter the disqualification on the record.

(T) Except for permanent disqualification pursuant to paragraph (J) of this rule, a vendor
that has been disqualified from the WIC program may apply for a new vendor
contract in accordance with rule 3701-42-03 of the Administrative Code after the
period of disqualification has expired.

(U) A vendor who commits fraud or engages in other illegal activity is subject to
prosecution under applicable federal, state, or local laws.
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Business Impact Analysis 

Agency Name:   Ohio Department of Health, Bureau of Health Services, WIC Program 

Regulation/Package Title:   Ohio Administrative Code- WIC Rules 

Rule Number(s):    3701-42-08 (L) and 3701-42-08 (O)

Date:         January 14, 2019   

Rule Type: 

� New 
X Amended 

5-Year Review

� Rescinded 

The Common Sense Initiative was established by Executive Order 2011-01K and placed 
within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 
balance the critical objectives of all regulations with the costs of compliance by the 
regulated parties.  Agencies should promote transparency, consistency, predictability, and 
flexibility in regulatory activities. Agencies should prioritize compliance over punishment, 
and to that end, should utilize plain language in the development of regulations.  

Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.
Please include the key provisions of the regulation as well as any proposed amendments.



On July 10, 2018 Ohio WIC received notice of a USDA Departmental Final Rule change.  This rule 
change requires Ohio Administrative Code 3701-42-08 to be amended to reflect the Civil Monetary 
Penalty (CMP) Inflation Adjustment for 2018. Under this final rule, maximum CMPs have increased 
to $15,041 for each violation with a maximum per investigation of $60,161.  In accordance with 
§3.91(a)(2), these maximums were required to be applied to violations occurring after March 14,
2018.

2. Please list the Ohio statute authorizing the Agency to adopt this regulation.

R.C. 119.032 with Statutory Authority 3701.132

3. Does the regulation implement a federal requirement?   Is the proposed regulation
being adopted or amended to enable the state to obtain or maintain approval to
administer and enforce a federal law or to participate in a federal program?
If yes, please briefly explain the source and substance of the federal requirement.

Under this USDA final rule, maximum CMPs have increased to $15,041 for each violation with a
maximum per investigation of $60,161.  In accordance with §3.91(a)(2), these maximums were
required to be applied to violations occurring after March 14, 2018.

4. If the regulation includes provisions not specifically required by the federal
government, please explain the rationale for exceeding the federal requirement.

N/A

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there
needs to be any regulation in this area at all)?

The USDA requires ODH to provide the contracted vendors with notice of possible sanctions for a
violation of the OAC and/or federal regulations governing the program.  This regulation meets that
requirement to provide notice of the sanctions including the amount of a civil money penalty that
could be levied.

6. How will the Agency measure the success of this regulation in terms of outputs and/or
outcomes?

Through the review and analysis of vendor approvals, denials, and sanctions.

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review
of the draft regulation.
If applicable, please include the date and medium by which the stakeholders were initially
contacted.



On November 27, 2018 an email was sent to the WIC Advisory Group Members (e.g., WIC vendors, 
Oho Grocers’ Association) with a response deadline of December 7, 2018. No responses were 
received.  

8. What input was provided by the stakeholders, and how did that input affect the draft
regulation being proposed by the Agency?

N/A

9. What scientific data was used to develop the rule or the measurable outcomes of the
rule?  How does this data support the regulation being proposed?

This amendment is based on a USDA requirement.

10. What alternative regulations (or specific provisions within the regulation) did the
Agency consider, and why did it determine that these alternatives were not
appropriate?  If none, why didn’t the Agency consider regulatory alternatives?

This amendment is based on a USDA requirement.

11. Did the Agency specifically consider a performance-based regulation? Please explain.
Performance-based regulations define the required outcome, but don’t dictate the process
the regulated stakeholders must use to achieve compliance.

No

12. What measures did the Agency take to ensure that this regulation does not duplicate an
existing Ohio regulation?

These rules are specific to the Ohio WIC program; there are no other Ohio regulations governing the
program.

13. Please describe the Agency’s plan for implementation of the regulation, including any
measures to ensure that the regulation is applied consistently and predictably for the
regulated community.

Public notification, notification to all Ohio WIC retail vendors and applicants, and training of all
vendors, in addition to the Ohio WIC website and the 1-800- 282-3435 WIC vendor toll-free line
which is available for all vendors or applicants with questions.

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically,
please do the following:

a. Identify the scope of the impacted business community;



b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time
for compliance); and

c. Quantify the expected adverse impact from the regulation.
The adverse impact can be quantified in terms of dollars, hours to comply, or other
factors; and may be estimated for the entire regulated population or for a
“representative business.” Please include the source for your information/estimated
impact.

Businesses that voluntarily decide to be a WIC vendor are only impacted by this amendment 
if they have violated the program rules. 

Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community?  

This amendment is based on a USDA requirement. 

Regulatory Flexibility 

15. Does the regulation provide any exemptions or alternative means of compliance for
small businesses?  Please explain.

A civil money penalty is the alternative to a mandatory contract termination and disqualification from
the program when contract and/or OAC violations are found.  The Director can impose a civil money
penalty when it is determined that doing so is in the best interest of the program.

16. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and
penalties for paperwork violations and first-time offenders) into implementation of the
regulation?

N/A

17. What resources are available to assist small businesses with compliance of the
regulation?

A copy of the OAC is provided to each vendor at authorization and is also available on the Ohio WIC
website.  Each vendor receives training on the OAC and can also call and speak with a Vendor
Specialist staff member via the 1-800-282-3435 number.
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