
MEMORANDUM 

 

Date:   August 19, 2021 

To:  Interested Parties 

From:  Karen Sorrell, Bureau of Vital Statistics 

Subject:  Public Comment—O.A.C. 3701-46, Fetal Remains 

The Ohio Department of Health (ODH) is eliciting public comments regarding 3701-46-01 and 3701-46-

02 of the Ohio Administrative Code (O.A.C.).  Below is a summary of the new rules.  

3701-46-01 Notification and Detachable Supplement: Allows a pregnant woman to choose the 

disposition of fetal remains on a form developed by the ODH.  The physician must sign the form and a 

form must be complete for each zygote, blastocyte, embryo or fetus. 

3701-46-02 Consent Form for Disposition of Fetal Remains: Requires a consent form for the disposition 

of fetal remains if the pregnant woman is under 18, not emancipated and does not have court approval 

for the surgical procedure.  A form must be completed for each zygote, blastocyte, embryo or fetus.  

Please provide your written comments by September 20, 2021.  The ODH will consider all comments 

received.  Please include the words “OAC 3701-46” in the subject line of the written comments.  You 

may send your comments via regular U.S. mail to:  

Ohio Department of Health 
Office of General Counsel (Rules) 
246 N. High Street, 7th Floor 
Columbus, Ohio 43215 
 
Or by e-mail to the following address:  Odhrules@odh.ohio.gov 

 

mailto:Odhrules@odh.ohio.gov


***DRAFT - NOT FOR FILING*** 
 

3701-46-01     Notification and Detachable Supplement. 

(A) The director will develop and make available a notification form that informs a pregnant woman of the right 
to determine whether final disposition will be by interment or cremation and the location of the final 
disposition in accordance with division (A) of section 3726.03 of the Revised Code. 

(B) The director will develop and make available a detachable supplemental form to the form described in 
division (B)(4) of section 2317.56 of the Revised Code. The detachable supplemental form will be used by a 
pregnant woman to exercise her rights under division (A) of section 3726.03 of the Revised Code. The 
detachable supplemental form will provide for the following: 

(1) Allow a pregnant woman to determine the following: 

(a) Whether the disposition of fetal remains will be by interment or cremation; 

(b) The location of the disposition of the fetal remains either at a location of the pregnant woman's 
choosing or a location provided by the abortion facility. Locations for interment provided by the 
abortion facility will be limited to cemeteries registered pursuant to Chapter 4767 of the Revised 
Code; 

(2) An option allowing the pregnant woman to decline to make a determination on the disposition of the fetal 
remains; 

(3) A place for the signature of the physician who is to perform or induce the abortion; and  

(4) A place for a medical identification number for the pregnant woman. The form will not contain a place for 
the pregnant woman's name or signature. 

(C) If a medical emergency or medical necessity prevents the pregnant woman from completing the detachable 
supplemental form in division (B) of this section prior to the abortion, the abortion facility will develop a 
procedure to have the pregnant woman complete it within a reasonable time after the medical emergency or 
medical necessity has ended. 

(D) A detachable supplemental form will be completed for each zygote, blastocyte, embryo or fetus that will be 
aborted. 

(E) An abortion facility will use the notification form and detachable supplemental form developed by the 
director. 

 



***DRAFT - NOT FOR FILING*** 
 

3701-46-02     Consent Form for Disposition of Fetal Remains. 

(A) The director will develop and make available a consent form as required in division (B)(1) of section 3726.04 
of the Revised Code. This form will be used if the pregnant woman is under eighteen years of age, and will 
include a place for a parent, guardian, or custodian to consent, unless:  

(1) The pregnant woman is married; or 

(2) The pregnant woman is emancipated. 

(B) The consent form is not needed if a pregnant woman who is a minor has an order authorizing her to consent 
under section 2151.85 of the Revised Code or a court has provided consent pursuant to division (C) of 
section 2919.121 of the Revised Code. A pregnant woman who is able to provide consent or has obtained 
consent by the court may exercise her rights under division (A) of section 3726.04 of the Revised Code 
using the detachable supplement form.  

(C) A consent form is to be completed for each zygote, blastocyte, embryo and fetus that will be aborted. A 
consent form that is for more than one zygote, blastocyte, embryo and fetus is invalid.  

(D) If a medical emergency or medical necessity prevents the completion of the form in division (A) prior to the 
abortion, the abortion facility will develop a procedure to have the form completed within a reasonable time 
after the medical emergency or medical necessity has ended.  

 



 

 
 

 

Business Impact Analysis 
 

 

Agency, Board, or Commission Name: ________Ohio Department of 

Health______________________________ 

 

Rule Contact Name and Contact Information:  

 

_______________________________________________________________________ 

 

Regulation/Package Title (a general description of the rules’ substantive content):   

 

       3701-46, Disposition of Fetal Remains from a Surgical Abortion  

 

Rule Number(s):                          3701-46-01, 3701-46-02 

 

  

Date of Submission for CSI Review:       8-19-21       

 

Public Comment Period End Date:        9-20-21      

Rule Type/Number of Rules: 

New/__X_ rules  

Amended/____ rules (FYR? ___) 

 

No Change/____ rules (FYR? ___) 

Rescinded/____ rules (FYR? ___) 

 

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and 

duplicative rules and regulations that stand in the way of job creation.  Under the Common 

Sense Initiative, agencies must balance the critical objectives of regulations that have an 

adverse impact on business with the costs of compliance by the regulated parties. Agencies 

should promote transparency, responsiveness, predictability, and flexibility while developing 

regulations that are fair and easy to follow. Agencies should prioritize compliance over 

punishment, and to that end, should utilize plain language in the development of regulations.  
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Reason for Submission 

1. R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether 

the rule has an adverse impact on businesses as defined by R.C. 107.52.  If the agency 

determines that it does, it must complete a business impact analysis and submit the rule 

for CSI review.   

 

Which adverse impact(s) to businesses has the agency determined the rule(s) create?  

 

The rule(s): 

a. ☐     Requires a license, permit, or any other prior authorization to engage in or 

operate a line of business. 

b. ☐     Imposes a criminal penalty, a civil penalty, or another sanction, or creates a 

cause of action for failure to comply with its terms.   

c. ☐     Requires specific expenditures or the report of information as a condition of 

compliance.  

d. ☒     Is likely to directly reduce the revenue or increase the expenses of the lines of 

business to which it will apply or applies. 

Regulatory Intent 

 

2. Please briefly describe the draft regulation in plain language.   

Please include the key provisions of the regulation as well as any proposed amendments. 

The regulation contains requirements for facilities that perform surgical abortion 

regarding the disposition of fetal remains and forms that need to be completed.  

3. Please list the Ohio statute(s) that authorize the agency, board or commission to adopt 

the rule(s) and the statute(s) that amplify that authority.  

R.C. 3726.14 

4. Does the regulation implement a federal requirement?   Is the proposed regulation 

being adopted or amended to enable the state to obtain or maintain approval to 

administer and enforce a federal law or to participate in a federal program?  

If yes, please briefly explain the source and substance of the federal requirement. 

No. 
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5. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 

N/A 

6. What is the public purpose for this regulation (i.e., why does the Agency feel that there 

needs to be any regulation in this area at all)? 

R.C. 3726.14 required the director to promulgate rules.  

7. How will the Agency measure the success of this regulation in terms of outputs and/or 

outcomes? 

The rules are not outcome driven but are required by statute.  

8. Are any of the proposed rules contained in this rule package being submitted pursuant 

to R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?   

If yes, please specify the rule number(s), the specific R.C. section requiring this 

submission, and a detailed explanation. 

No. 

Development of the Regulation 

9. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   

If applicable, please include the date and medium by which the stakeholders were initially 

contacted. 

Hospitals, ambulatory surgical facilities, funeral directors and funeral homes who are 

expected to comply with the rules.  

10. What input was provided by the stakeholders, and how did that input affect the draft 

regulation being proposed by the Agency? 

The Department made wording changes based on the stakeholder feedback.  

11. What scientific data was used to develop the rule or the measurable outcomes of the 

rule?  How does this data support the regulation being proposed?    N/A 

12. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 

appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

The agency did not consider alternatives as the rules are required by statute.  The rules 

mirror the requirements contained in Ohio Revised Code Chapter 3726 where 

applicable. 
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13. Did the Agency specifically consider a performance-based regulation? Please explain. 

Performance-based regulations define the required outcome, but don’t dictate the process 

the regulated stakeholders must use to achieve compliance.    

No performance-based regulations were considered as the rules are required by R.C. 

3726.14. 

14. What measures did the Agency take to ensure that this regulation does not duplicate an 

existing Ohio regulation?   

The Department reviewed the Ohio Revised Code. There is no similar Ohio regulation.  

15. Please describe the Agency’s plan for implementation of the regulation, including any 

measures to ensure that the regulation is applied consistently and predictably for the 

regulated community. 

The Department will make the forms necessary for compliance available to the facilities 

that provide surgical abortions.  

Adverse Impact to Business 

16. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 

a.   Identify the scope of the impacted business community; and 

b. Identify the nature of all adverse impact (e.g., fees, fines, employer time for    

compliance,); and  

c.    Quantify the expected adverse impact from the regulation.  

      The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 

“representative business.” Please include the source for your information/estimated 

impact. 

Forms will need to be printed on paper.  Cost for paper varies from $4.87 to $6.99 

per ream (500 pages).   Printer ink varies depending on the printer and could range 

from $15 to $100 per cartridge for a printer.  Copier ink could range from $14 to 

$300. Prices are from Staples.com. 

There will be staff time associated with printing the forms.  Staff time should be 

minimal increase of approximately 15 minutes.  Medical Administrative Assistant 

mean average wage is $18.75 per hour.  Approximate cost: $4.69.  U.S. Bureau of 

Labor Statistics, www.bls.gov 

 

http://www.bls.gov/
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 A physician must sign the Detachable Supplemental Form.  Physician time should be a 

minimal increase of approximately 15 minutes.  A physician who practices in 

obstetrics/gynecology’s mean average wage is $114.96 per hour.  Approximate cost: $28.74.  

U.S. Bureau of Labor Statistics, www.bls.gov 

17. Why did the Agency determine that the regulatory intent justifies the adverse impact to 

the regulated business community? 

The Department was required to promulgate rules by R.C. 3726.14 and the rules 

mirror the requirements of the statute where applicable. 

Regulatory Flexibility 

18. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 

It does not.  The requirements mirror the requirements of Ohio Revised Code Chapter 

3726. 

19. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 

penalties for paperwork violations and first-time offenders) into implementation of the 

regulation? 

N/A. The forms are not submitted to the ODH but are maintained in a patient file. R.C. 

3726.11. 

20. What resources are available to assist small businesses with compliance of the 

regulation? 

The forms are simple and easy to complete.  ODH staff can assist with questions.  

http://www.bls.gov/
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