
 MEMORANDUM 
 
 
 
DATE:  May 1, 2019 
 
TO:  Interested Parties 
 
FROM:  Jamie Higley, Administrator 
  Food Safety Program 
 
SUBJECT:  Adoption of O.A.C. 3717-1-08.5 
 
In accordance with Ohio Revised Code (ORC) 3717.14, the Director of Health and Director of 
Agriculture are proposing adoption of Ohio Administrative Code (OAC) 3717-1-08.5 to allow 
dogs in outdoor dining areas of food service operations and retail food establishments.  
 
ODH and ODA are responsible for regulating food service operations and retail food 
establishments in Ohio. The proposed rule was reviewed and recommended by the Ohio Retail 
Food Safety Advisory Council at their March 12, 2019 meeting.  
 
Please review the draft rule and provide comments by May 30, 2019 at 5:00pm to 
ODHrules@odh.ohio.gov.  Please include the term “Food Safety” in the topic line of any email 
comments submitted.  You may also submit comments by mail to: 
 
Office of the General Counsel (“Food Safety Rules”) 
Ohio Department of Health 
246 N. High Street, 7th Floor 
Columbus, Ohio 43215 
 
Any comments made by hitting the red “Comment” button on ODH’s draft rules web page 
(http://www.odh.ohio.gov/rules/drafts/drafts.aspx) will automatically go to the e-mail address 
listed above. 
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*** DRAFT - NOT YET FILED ***
3717-1-08.5 Dogs in outdoor dining areas of food service operations and

retail food establishments.

(A) As used in this rule, "outdoor dining area" means an area adjacent to a food service
operation or retail food establishment that is located outdoors and is designated for
service and/or consumption of food, including an "outdoor patio" as defined in
section 3794.01 of the Revised Code.

(B) A food service operation or retail food establishment may allow dogs in an outdoor
dining area of the food service operation or retail food establishment. If the dog is a
service animal as defined in rule 3717-1-01 (B) of the Administrative Code, no
food service operation or retail food establishment shall refuse to allow the dog in
the outdoor dining area unless such refusal is authorized under federal and state
laws governing service animals.

(C) A food service operation or retail food establishment that allows dogs in an outdoor
dining area shall:

(1) Conspicuously post signs near all entrances to the food service operation or
retail food establishment and all entrances to the outdoor dining area that
contain at least the following:

(a) Notification that the food service operation or retail food establishment
allows dogs in outdoor dining areas; and

(b) Notification that dogs shall access the outdoor dining area only through an
outdoor entrance.

(2) Provide an outdoor entrance into the outdoor dining area and prohibit dogs from
entering the outdoor dining area through any indoor areas of the food service
operation or retail food establishment;

(3) Prohibit employees of the food service operation or retail food establishment
from intentionally contacting dogs while working;

(4) Prohibit dogs from being within five feet of areas located in an outdoor dining
area of a food service operation or retail food establishment that are used for
food preparation or for storage of food, equipment, utensils, single use items
and single use articles;

(5) Prohibit dogs from sitting, standing, or lying on chairs, seats, benches, counter
tops, tables and other furnishings in the outdoor dining area;

(6) Have cleaning supplies and materials readily available to clean up dog hair,
feces, urine, vomit and other debris; and

(7) Adopt a written policy that contains at least the following:
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*** DRAFT - NOT YET FILED ***

(a) Requirements for patrons with a dog in the outdoor dining area of a food
service operation or retail food establishment to properly control their
dog with a leash or other effective means;

(b) Instructions for promptly cleaning up dog hair, feces, urine, vomit, and
other debris; and

(c) Requirements for the proper vaccination of all dogs permitted in the
outdoor dining area of a food service operation or retail food
establishment in accordance with state or local laws.

(D) Food shall not be provided to dogs in outdoor dining areas of food service operations
and retail food establishments, but water may be provided to dogs in single-use
disposable containers.

(E) Employees of a food service operation or retail food establishment shall wash their
hands using procedures described in paragraph (B) of rule 3717-1-02.2 of the
Administrative Code after contacting a dog, watering a dog, or cleaning dog hair,
feces, urine, vomit or other debris.

(F) During a public health emergency, the director of health may prohibit dogs from
entering outdoor dining areas of food service operations and the director of
agriculture may prohibit dogs from entering outdoor dining areas of retail food
establishments.
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Business Impact Analysis 

 
Agency Name:   Ohio Department of Health               
 
Regulation/Package Title: Chapter 3717-1          
 
Rule Number(s): 3717-1-08.5            

 

Rule Type: 

X New  

 Amended 

 

   5-Year Review  

� Rescinded 

 

 
 
The Common Sense Initiative was established by Executive Order 2011-01K and placed within the 
Office of the Lieutenant Governor. Under the CSI Initiative, agencies should balance the critical 
objectives of all regulations with the costs of compliance by the regulated parties.  Agencies should 
promote transparency, consistency, predictability, and flexibility in regulatory activities. Agencies 
should prioritize compliance over punishment, and to that end, should utilize plain language in the 
development of regulations.  
 
Regulatory Intent 

1. Please briefly describe the draft regulation in plain language.   
Please include the key provisions of the regulation as well as any proposed amendments. 

The Ohio Uniform Food Safety Code provides the standards for safe food handling and sanitation in 
retail food establishments (RFE) and food service operations (FSO) in the state.  The purpose of the 
food code is to prevent and reduce foodborne illnesses.  As required by 3717.05 Revised Code, the 
Ohio Uniform Food Safety Code is based on the most current version of the Federal Food and Drug 
Administration (FDA) Model Food Code.  

As required by ORC 3717.14, OAC 3717-1-08.5 is being proposed to allow dogs in outdoor dining 
areas of RFE’s and FSO’s.  
 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

Chapter 3717.05 of the Ohio Revised Code gives the Directors of Agriculture and Health the sole 
authority to adopt rules establishing standards for safe food handling and sanitation in retail food 
establishments and food service operations. 
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Additionally, ORC 3717.14 requires the Directors of Health and Agriculture to adopt rules to allow 
dogs in outdoor dining areas.  
 

3. Does the regulation implement a federal requirement?   Is the proposed regulation being 
adopted or amended to enable the state to obtain or maintain approval to administer and 
enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

This regulation does not implement a federal requirement. 

4. If the regulation includes provisions not specifically required by the federal government, please 
explain the rationale for exceeding the federal requirement. 

Not applicable. 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there needs to 
be any regulation in this area at all)? 

The General Assembly has determined that food service operations and retail food establishments 
should be permitted to serve customers that are accompanied by their dogs in outdoor dining areas. 
The Directors of Health and Agriculture have been mandated to adopt rules to implement the General 
Assembly’s ruling while also protecting public health.  
 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 
The success of this regulation will be measured by the number of violations regarding dogs in outdoor 
dining areas cited by local health districts in food service operations and retail food establishments.  
In addition, regular inspections by local health districts will ensure continuous food safety.  The Ohio 
Departments of Agriculture and Health survey each local health department’s food program as 
required in 3717.11 of the Ohio Revised Code, to ensure local health districts are properly enforcing 
the laws and rules. 

Development of the Regulation 

7. Please list the stakeholders included by the Agency in the development or initial review of the 
draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

The rule was presented to the Retail Food Safety Advisory Council (Council) at meetings on January 
29, 2019 and March 12, 2019.  The Council is authorized to make recommendations to the Directors 
of Health and Agriculture for the Ohio Uniform Food Safety Code. The proposed rule was provided 
to the council prior to both council meetings, and the council recommended the rule for filing at the 
March 12, 2019 meeting. The membership of this council is listed below. 

 
Individuals representing the local health departments: 
Christina Ritchey Wilson, Section Chief, Food Protection, Columbus Public Health 
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Peter Schade, M.P.H., R.S., Health Commissioner, Erie County Health Department  
Paul DePasquale, M.P.A., R.S., Environmental Health Director, Stark County Health Department 
R Joseph Ebel, MS, R.S., MBA Health Commissioner, Licking County Health Department 
 
Individual representing the general public: 
Michael Agosta  
  
Individual representing the academic community who is knowledgeable in food science or food 
technology: 
Dr. Abigail Snyder, Assistant Professor, Ohio State University Food Science 
 
Individuals representing retail food establishments: 
Kristin Mullins, President/CEO, Ohio Grocers Association 
Terry Levee, Director Food Safety Compliance, Giant Eagle 
Lora Miller, Director of Government Relations, Ohio Council of Retail Merchants 
 
Individuals representing food service operations: 
Darryl Jacobs, Director of Regulatory Operations, Wendy’s International  
Laura Morrison, Director of Food Safety, Ohio Restaurant Association  
Jeff Otterbacher, Figure the Odds, Inc. 
 

8. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

The draft rule was emailed to stakeholders on January 3, 2019 to review and provide an opportunity 
to submit written comments.  The following comments provided by stakeholders were incorporated 
into the rule: 

• 3717-1-08.5(C)(1): amended language to require FSO’s and RFE’s to post signs at all 
entrances to inform patron that the facility allows dogs in outdoor dining area. 

• 3717-1-08.5(C)(6): amended language to prohibit dogs from standing on chairs, seats, 
benches, countertops, tables and other furnishings in the outdoor dining area. 

• 3717-1-08.5(C)(7): amended language to require FSO’s and RFE’s that allow dogs in outdoor 
dining areas to adopt written policies for controlling dogs, cleaning up waste, and requiring 
all dogs be vaccinated according to state or local law. 

9. What scientific data was used to develop the rule or the measurable outcomes of the rule?  How 
does this data support the regulation being proposed? 

No scientific data was used to develop this rule. 
 

10. What alternative regulations (or specific provisions within the regulation) did the Agency 
consider, and why did it determine that these alternatives were not appropriate?  If none, why 
didn’t the Agency consider regulatory alternatives? 

The agency did not consider an alternative regulation since the Directors of Health and Agriculture 
have exclusive authority to adopt rules for food service operations and retail food establishments, and 
the Directors have been mandated to adopt this rule. 
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11. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process the 
regulated stakeholders must use to achieve compliance. 

The Ohio Uniform Food Safety Code, which is based on the FDA Model Food Code as required by 
Revised Code, is a performance-based regulation.  For example, the rule requires food service 
operations and retail food establishments to obtain foods from approved sources.  To assure that the 
industry complies with requirement to obtain/sell food from approved sources, the local health 
departments inspect these facilities based on a frequency set by rule.  The Departments of Agriculture 
and Health verify that the local health departments are inspecting facilities as required by conducting 
a survey of their food safety programs every three years, as required by 3717.11 ORC. 

12. What measures did the Agency take to ensure that this regulation does not duplicate an existing 
Ohio regulation?   

Section 3717.05 of the Ohio Revised Code states that the Directors of Agriculture and Health have 
exclusive power in the state to adopt rules establishing standards for safe food handling and sanitation 
in retail food establishments and food service operations, and that these rules shall be uniformly 
applied throughout the state.  In addition, section 3717.04 of the Revised Code authorizes only the 
Directors of Agriculture and Health to adopt regulations pertaining to retail food establishments and 
food service operations.  The Departments of Agriculture and Health work closely together to prevent 
duplication of regulations, as well as verify through surveys of the local health district that they have 
not adopted local regulations affecting the food industry. 
 

13. Please describe the Agency’s plan for implementation of the regulation, including any measures 
to ensure that the regulation is applied consistently and predictably for the regulated 
community. 

Notifications will be sent to the local health departments and stakeholders once this rule is adopted.   

Adverse Impact to Business 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, please do the 
following: 

• Identify the scope of the impacted business community;  
The impacted business community includes licensed food service operations and retail food 
establishments in Ohio that wish to allow dogs in an outdoor dining area.   

• Identify the nature of the adverse impact (e.g., license fees, fines, employer time for 
compliance); and  
The adverse impact includes employer time for compliance and cost of equipment and 
supplies. 

• Quantify the expected adverse impact from the regulation.  
The adverse impact can be quantified in terms of dollars, hours to comply, or other factors; 
and may be estimated for the entire regulated population or for a “representative 
business.” Please include the source for your information/estimated impact. 
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It is difficult to estimate the cost for most of these rules since the cost will vary depending on 
the situation.  For example, the costs of equipment, cleaning supplies, etc. will vary by 
location, type of equipment, vendors, etc. The staff time to ensure compliance will also vary 
depending on the size of the operation and the staff needed to comply with these rules.  The 
similar requirements set forth in this rule are unlikely to require a significant amount of time 
or costs in addition to that which is already expended by the facility. 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to the 
regulated business community? 
The intent of these rules is to provide a system of prevention and safeguards designed to minimize 
foodborne illness; ensure industry manager knowledge, safe food, nontoxic and cleanable equipment, 
and acceptable levels of sanitation; and promote fair dealings with the consumer.  It is a shared 
responsibility of the food industry and regulators to ensure that food provided to consumers is safe 
and does not become a vehicle in a disease outbreak. This shared responsibility extends to ensuring 
that consumer expectations are met, and that food is unadulterated, prepared in a clean environment, 
and honestly presented.     

 

 

 

 

Regulatory Flexibility 

16. Does the regulation provide any exemptions or alternative means of compliance for small 
businesses?  Please explain. 

A food service operation may submit a request for a variance for any of these rules to the Department 
of Health, and a retail food establishment may submit a request for a variance for any of these rules to 
the Department of Agriculture. 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and penalties for 
paperwork violations and first-time offenders) into implementation of the regulation? 

The rules being proposed do not require the facility to submit any paperwork that would have a fine 
or penalty fee. 

18. What resources are available to assist small businesses with compliance of the regulation? 

The technical staffs at the Ohio Department of Health Food Safety Program, the Ohio Department of 
Agriculture Division of Food Safety, and the local health departments, are available to assist any 
business or government agency with compliance of these rules.   
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